TR (3T )T e,

Office of the Commissioner (Appeal),

o Shoad), die HHIed HeAaEs
Central GST, Appeal Commissionerate, Ahmedabad
STEST H, TR, SN HEHETIGI €008,
CGST Bhavan, Revenue Marg, Ambawadi, Ahmedabad 380015
VB 07926305065 - FhEH07926305136

o

IN :

————

0220264SW000088058E

e dee

4

<%« File No : GAPPLICOM/CEXP/430/2021 / £ih9-53

_ MY @ Order-in-Appeal Nos.AHM-EXCUS-OM-APPd02!2021-22
5 Date - 14-02-2022 TR R &Y a8 Date of Issue 14.02.2022 *

TR (orfien) ETRIUTIRT

bassed by Shri Akhilesh Kumar, Commissioner {Appeals)

prising out of Order-in-Original No. 46/AC/MEH/CGST/20-21 frife: 24.02.2021 issued by
hssistant  Commissioner, CGST& Central  Excise, Division Mehsana, Gandhinagar
Commissionerate

erealt @7 AW @ TiName & Address of the Appellant / Respondent
M/s Heavy Metal & Tube Limited ’

Piot No. 193-211, Ahmedabad Mehsana Highway,
Tundali Mandali, Mehsana-382732

Mm%wmmﬁmmm%ﬁ%wma%qﬁumﬁuﬁ:ﬁﬁ

wﬂqwma@mﬁaﬁmmgﬂﬁmmmﬁﬁﬂm%l

ny person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the

one may be againat such order, to the appropriate authority in the following way .
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A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
of Finance, Department of Revenue, 4" Fioor, Jeevan Deep Building, Parliament Street, New
110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
to sub-section (1) of Section-35 ibid :
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

dr factory or from one warehouse to another during the course of processing of the goods in a

Meuse or in storage whether in a factory or in a warehouse.
c
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(A} In dase of rebate of duty of excise on goods exported to any country or territory outside
Indla of on excisable material used in ihe manufacture of the goods which are exported

to any country or territory outside india.
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n base of goods exported outside India export to Nepal or Bhutan, without payment of
duly. 1
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{c, Credit of any duty allowed to be utilized towards payment of excise duty on final

prpducts under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
oflthe Finance (No.2) Act, 1998. ‘
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rlle, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
He order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. 1t should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
3k EE of CEA, 1944, under Major Head of Account. ‘
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e revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

qﬁmw%&ﬁuwwqﬂﬁmmarﬁmm@?ﬁwzﬁuﬁmz—
Appeal fo Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to -
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o the west regional bench of Customs, Excise & Service Tax Appellate Tribunal {CESTAT) at

ndfloor, BahumaliBhawan,Asarwa, Girdhar Nagar, Anmedabad : 380004. in case of appeals
than as mentioned in para-2(i) (a) above. '
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Thq appeal to the Appellate Tribunal shall be filad«in: gjtadruplicate in form EA-3 as
« preperibed under Rule 6 of Central Excise(Appeal) "Rules, 2001 and shall be
acqompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
RsJ6,000/- and Rs.10,000/- where amount of duty / penalty ! demand / refund is upto 5

Lad, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favpur of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the| Tribunal is situated. -
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In tase of the order covers a number of order-in-Original, fee for each 0.1.0. should be
pafd in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filldd to avoid scriptoria work if excising Rs. 1 lacs jee of Rs.100/- for each.
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. One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of the court fee Act, 1975 as amended.
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Atfention in invited to the rules covering these and other related matter contended in the
Cdstoms, Excise & Service Tax Appellate Tribunai (Procedure) Rules, 1982.
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Fgr an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
t:£ Appellate Commissioner would have to be pre-deposited, provided that the pre-

d¢posit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
ndatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994}

Under Central Excise and Service Tax, “Duty demanded” shall include:
(xvi) amount determined under Section 11 D;

(xvii) amount of erroneous Cenvat Credit taken;

(xviii) amount payable under Rule 6 of the Cenvat Credit Rules.
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view of above, an appeal against this order shall lie before the Tribunal on payment of
e duty demanded where duty or duty and penalty are in dispute, or penalty, where
one is in dispute.” ‘
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Heavy Metal & Tuahe
Linlited, Plot No. 193-211, Ahmedabad-Mehsana Highway. Tundali,
Mehsana — 382 732 (hereinafter referred to as the appellant) against Order in
Orikinal No. 46/AC/MEH/CGST/20-21 dated 24-02-2021 [hereinafter referred
to hs “impugned order’] passed by the Assistant Commissioner, CGST,

Divlision : Mehsana, Commissionerate - Gandhinagar [hereinafter referved to

as ladjudicating authority’).

2. Briefly stated, the facts of the case 1s that the appellant are holding
Central Excise Registration No. AAACH3882QXMO003 and Service 'T'ax
Registration No. AAACH3882QST003 and are engaged in manufacture of 85
Piges, CS Tubes etc. During the verification of cenvat credit taken in Tran-]
by [the appellant, it was noticed that they had on 10.01.2017 taken cenvat
cradit on the strength of Bill of Entry No. 8733405 dated 27.03.2015
amjounting to Rs.20,77,727/- in the Basic Excise Duty column and
Rs|7,51,425/- in the AED column. They had also taken cenvat credit
amounting to Rs.37,210/- in Basic Excise Duty column and Rs.13,457/ n
ARD column on 03.05.2017. It appeared that the appellant had taken cenvat
cradit after one year from the date of Bill of Entry. In terms of the third
prpviso to Rule 4 (1) of the Cenvat Credit Rules, 2004 (hereinafter referred to
as|the CCR, 2004), the manufacturer or provider of output service shall not
take cenvat credit after one year of the date of issue of documents specified in

Rule 9 (1) of the CCR, 2004.

9.1 The appellant was issued Show Cause Notice bearing No. V.EX/11A-
34/Heavy Metal/19-20 dated 13.02.2020 proposing to disallow and recover the
wrongly availed cenvat credit amounting to Rs.28,79,819/- under the proviso
tol Section 11A(4) of the Central Excise Act, 1944 read with Rule 14 (1) (i) of
the CCR, 2004 along with interest under Section 11AA of the Central lixcise
Att, 1944 read with Rule 14 (1) (i) of the CCR, 2004. Imposition of Penalty
s also proposed under Section 11AC(1)(c) of the Central Excise Act, 194
d with Rule 15 of the CCR, 2004.
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3. The said SCN was adjudicated vide the impugned order wherein the
Centat credit was disallowed and ordered to be recovered along with interest.
Pen%lty was also imposed under Section 11AC (1) (@) of the Central lixeise
Act,[1944 read withl Rule 15 of the CCR, 2004.

4, Being aggrieved with the impugned order, the appellant has filed the

inst*nt appeal on the following grounds :

i. | The impugned order has been passed without considering the fact that
the cenvat credit has been availed by them not on the strength of the
. Bill of Entry but on the strength of Challan deposited with the Customs
Authorities in account of payment of Customs duty due to non
fulfillment of export obligation under advance authorization and the
cenvat credit had been availed within one year from the date of the
challan.

ii. | Rule 9 of the CCR, 2004 prescribed the documents on the basis of which
cenvat credit shall be taken by a manufacturer.

iii. | The present case relates to payment of Customs duty, which is deferred
and the duty liability arises only when the importer fails to fulfill the
export obligation. At the end of the validity of the advance
authorization the importer comes to know that they have failed lo
fulfill the export obligation and on the basis of self assessment,
determines the Customs duty required to be discharged by him on
accounﬁ of non fulfillment of export obligation. The differential Customs
duty worked out by the importer and later approved by the DGFT is
deposited on the strength of Customs challan.

iv. | The challan on the strength of which the differential duty has been
paid is a prescribed document for availaing cenvat credit in view of
explanation to Rule 9 (1) (b) of the CCR, 2004, They have availed
cenvat credit on the strength of the above mentioned challan and thus
the cenvat credit is proper and legal in terms of Rule 9 of the CCR,
2004.

They had submitted before the adjudicating authority that 1t is A

settled law that Challan evidencing payment of duty on the basis of Bill

f Entry is a valid documents for availing cenvat credit. However, the

adjudicating authority has failed to place on record any findings on the
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said judgments relied upon by them. Thereby he has committed quasi
judicial indiscipline by not following the judgment of the jurisdictional
Tribunal, Ahmedabad and issuing a non speaking order.

They rely on the following judgments where in it was held that Challan
evidencing payment of duty on the basis of Bill of Entry is a valid
document for availing cenvat credit. Temple Packaging Pvt ltd Vs,
Commissioner of Central Excise, Customs & Service Tax, Daman -
9015 (823) ELT 597 (Tri-Ahmd) and Essar Oi! Limited V.
Commissioner of Central Excise, Rajkot — 2014 (303) BLT 255 (Tri.-
Ahmd). |

The allegations made in the SCN are contrary to facts and Improper as
the differential duty was paid by them vide challans and the cenvat
credit has been availed by them in the month of January, 2017 and
May, 2017 which is a period of less than one year.

The alleged inadmissible availment of cenvat eredit had come to the
notice of the Range Officers while examining the credit availed under
Tran 1 of GST regime and they had filed their ER-1 returns and
reflected the cenvat credit in the returns and the returns do not require
the listing of goods on which credit was taken.

Their Central Excise audit was undertaken by the officer of Central
Excise Audit during the month of November, 2018 and the said credit
was allowed by them and no objection was raised by the Audit team
related to the cenvat availed by them on the strength of the above two
challans. The present notice was issued to them in February, 2020 after
more than one year from the completion of EA 2000 audit. Raising an
issue which has already been allowed by the Central Hxcise Audit
department is completely illogical and against the methodology adopled
by the department.

The submissions made by them and the decisions of the higher judicial
forums were ignored by the adjudicating authority.

The adjudicating authority has observed at para 46 that the challans
had the signature of DRI officers and as such the Customs duty was
paid on the basis of enguiry conducted by the officers of DRT and the

duty was not paid on their own.

hey had submitted their Export Obligation Discharge Certificate
ODC) with the DGFT office, however, at the same time the




xiii.

X1V,
XV,
5.
moq

L2 -E0 AR
F No.GAPPL/COM/CEXP/430/2021

investigation was also undertaken by the officers of DRI and they had
insisted to deposit the money related to non-fulfillment of export
obligation. The fact remains that irrespective of that the issue would
have been investigated by DRI officers or not, they were required to
submit EODC. The adjudicating authority has not given any findings
related to validity of the document and submission made by them. They
cannot be held guilty of suppression of material facts with a malafide
intention to avail cenvat credit.
To invoke extended period the allegation has to be made with a positive
evidence which shows that the credit was availed by suppression with
intent to avail the cenvat credit wrongly. The revenue has not made no
offort to substantiate the allegation to avail the benefit of extended
period.
It is a settled law that the suppression cannot be alleged where the
availment of inadmissible cenvat credit is discovered during the course
of audit, especially when the registered person is submitting monthly
returns showing availment of subject credit. Therefore, they cannot be
held guilty of suppression or mis-representation. They rely on the
decision of the Hon'ble High Court of Madhya Pradesh in the case of
Commissioner of Central Excise, Customs & Service Tax Vs, ZY(
Pharma Pvt Ltd — 2017 (358) ELT 101 (MP) wherein it was held that
suppression cannot be made where the credit has been availed on tho
strength of documents and reflected the same in the return.
Penalty under Section 11AC of the Central Excise Act, 1944 1is
imposable only when there is an element of fraud, willful suppression
or mis-statement of facts etc. with an intention to evade payment of
Central Excise duty. The SCN or the impugned order failed to place un
record any evidence which could establish that they had availed the

cenvat credit with an intent to evade payment of central excise duty.

Personal Hearing in the case was held on 09.10.2022 through virtual

e Shri Anil Gidwani, Advocate, appeared on behalf of the appeliant for

hearing. He reiterated the submissions made in appeal memorandum.

have gone through the facts of the case, submissions made in the

Memorandum, submissions made at the time of personal hearing as
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welll as material available on records. The issue before me for decision is

whether the cenvat credit was correctly availed by the appellant within the

spe
cen

ord

7.

dfied time period of one year or whether the appellant had availed the

dat credit after one year as alleged in the SCN and held in the impugned

ar.

I find that it is alleged by the department that the appellant had

availed Cenvat credit of Rs.28,79,819/- on 10.01.2017 and 03.05.2017 on the
strepgth of Bill of Entry No. 8733406 dated 27.03.2015. As against this, the
appellant have submitted that the Bill of Entry was filed under Advance

Authorisation and since they could not fulfill the export obligation, they had

ma

de payment of the differential duty of CVD and Additional Import duty of

customs totally amounting to Rs.28,79,819/- vide Challan No. 1 & 2 dated

09.

01.2017 and Challan No. 3 dated 02.05.2017. The appellant have

contended that the Cenvat Credit was availed by them on the strength of the

Ch

allans. The appellant have further contended that Challan is a valid

dochment for availing Cenvat Credit in terms of Explanation to Rule 9 (1){b)

of the CCR, 2004. The said Rule 9 (1) (b) and its Explanation are reproduced

as gnder :

“(b) a supplementary invoice, issued by a manulacturer or importer ol inpuls
or capital goods in terms of the provisions of Central Excise Rules, 2002 from
his factory or depot or from the premises of the consignment agent of (he said
manufacturer or importer or from any other nremises from where the goods
are sold by, or on behalf of, the said manufacturer or importer, in casc
additional amount of excise duties or additional duty leviable under section 3
of the Customs Tariff Act, has been paid, except where the additional amount
of duty became recoverable from the manufacturer or importer of inputs or
capital goods on account of any non-levy or short-levy by reason of {raud,
collusion or any wilful mis-statement or suppression of facts or contravention
of any provisions of the Excise Act, or of the Customs Act, 1962 (52 of 1962)
or the rules made thereunder with intent to evade payment of duty.

Explanation.- For removal of doubts, it is clarified that supplementary invoice
shall also include challan or any other similar document evidencing payment

of additional amount of additional duty leviable under section 3 of the
Customs Tariff Act; or”.

From the legal provisions of the CCR, 2004 mentioned above,'it 18 clear

t even a challan evidencing payment of additional amount of additional
y leviable under Section 3 of the Customs Tariff Act is a valid document
vailing Cenvat Credit. I find that the adjudicating authority has at Para

the impugned order rejected the cortention of the appellant on the
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ground that the “ “challan evidencing payment of customs duty on account of
faildre to fulfill export obligation” is not an eligible documents specified
under Rule-9(1) of the Cenvat Credit Rules, 2004” This is an cntirely
baseless and untenable proposition recorded by the adjudicating authority.
He has sought to qualify the documents specified in the provisions of Rule &
(1) (b) and the Explanation appended to the said rule. However. the rule or
its ekplanation does not provide for any such qualification of the document on
the ptrength of which cenvat credit is allowed. The words employed in the

said| rule and its explanation are very upambiguous in providing that

supplementary invoice shall include a challan evidencing paymenl of
. additional amount of additional duty leviable under Section 3 of the Customs

Tar¥f Act.

79| It is not disputed that the appellant had, subsequent to the import
made under the impugned Bill of Entry, paid additional amount of
additional duty leviable under Section 3 of the Customs Tariff Act. Therefore.
the bhallan on the strength of which such additional amounts was paid by the
appellant is a valid document for availing cenvat credit. It is alsu not
disguted that the credit has been availed within one year from the date of the
challan evidencing payment, of such additional amount by the appellant. |
further find that the judgments of the Hon ‘ble Tribunal, Ahmedabad, which
. is tl
Corhmissioner of Central Excise, Customs & Service Tax, Daman — 2015
(323) ELT 597 (Tri-Ahmd) and Essar Oil Limited Vs. Commissioner ol
Cerdtral Excise, Rajkot — 2014 (303) ELT 255 (Tri.-Ahmd) cited by the

he jurisdictional Tribunal, in the case of Temple Packaging Pvt Lid Vs.

appellant supra are also squarely applicable to the facts of the present case.
Thdrefore, I am of the considered view that the cenvat credit has heen
cortectly availed by the appellant in terms of the provisions of Rule 4(1) read

with Rule 9 (1) (b) of the CCR, 2004.

8. I further find that the adjudicating authority has rejected the
conFentions of the appellant on the grounds that they had not made the

payment of custom duty on their own on the instruction of DGIT authorities

‘3. the payment was made after pointing out evasion by DRI authorities and

ofgYore, taking shelter of sub-rule 9(1) (b) by the appellant was nol

khble. In this regard, I find that an exception has been carved oul
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Rulel 9 (1) () of the CCR, 2004 to exclude supplementary invoice from the

vali

d document for cenvat credit in cases involving fraud, collusion,

suppression ete. with an intent to evade payment of duty. However, without

going into the merits of this aspect, I am of the view that by bringing in this

groupd to deny cenvat credit to the appellant, the adjudicating authority has

travelled beyond the scope of SCN. The SCN was issued to the appellant for

den

il of cenvat credit solely on the ground that the credit was availed by

therh beyond one year. The adjudicating authority was, therefore, required to

exa

ine only this issue while adjudicating the case. Grounds which are not

existing in the SCN cannot be invoked during adjudication for denial of

cenvat credit. In view thereof, I hold that the impugned order 1s not legally

tenable or sustainable on this ground also.

not
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Since I find that the issue on merits is in favour of the appellant, [ am
going into the merits of the limitation issue raised by the appellant.
ther, as the demand itself is not maintainable, the question of interest

penalty does not arise.

In view of the facts discussed herein above, 1 set aside the impugned

orcler for being not legal and proper and allow the appeal filed by the

ellant.
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The appeal filed by the appellant stands disposed off in above terms.

./‘—-‘-‘—‘
—— TG & Febo
( Akhilesh Kumar )
Commissioner {(Appcals)

Atkested: Date: .02.2022.

(N.

Syperintendent(Appeals),
C@ST, Ahmedabad.
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(for uploading the OIA)
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